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I REAt PARTY IN INTEREST 



The Real Party in interest in this Appeal is Conopco, Inc., d/b/a Unnever, a 
corporation of the State of NeW York and formeriy doing business as Unilever Home 
& Personoi Core USA, a Division of Conopco, Inc. 



Neither the Appellants, their legal representatives nor the Assignee are aware of 
any other Appeals or tntefferences rejating to the present Appeai, 



til. <;TATU$ OF CLAIMS 

This Appeal is taken Jrorn the FIna! Rejection of claims i through 1 1 and 1 7 through 
20, the pending claims in the application. Oolm \ 7-\6 were previously canceiled. 
_A copy of the appealed ciaims is attached to this Brief as an Appendix. 

iV. STATUS OF AMENDMSNTS 
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An Repiy after the Final Rejection was filed on October 7^ 2009. The Reply was 
entered by the Examiner for purposes of this Appeal No arnendments were 
made in the Reply. 



V. SUMAAARY OF THE CLAIMED SUBiECT AftATTER 

The inventions set forfh in the ciaims on appeal are directed to systems for 
characterizing tactile perception on skin using acoustic emission. The systems are 
superior in that they help prove efficacy of q cosmetic product and/or aid in the 

selection of the consumer product. The systems employ a means for generating a 
signal which is emitted when skin on one area of the body slides or rubs on skin on 
another area of the body whereby motorized support is not required. 

By the presently ciqihied invention, therefore, superior systems for chdractenzing 
tactile perception on skin are described. As may be readily gieaned from< for 

example, Examples 1-13 in the specification, the claimed systems unexpectedly 
result in proof of efficacy and/or fociiitate cosmetic product selection for a 
consumer in d safe and poin free manner. 
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In the SpeGiflcation, the; portion from pages 1-2 is background. The phraseoiogy 
used in Independent ciaim 1 may be found, among other places, on page 3 of 
the specifieation as origlnaliy filed. Support for independent dam 5 may be 
found, among other piaces, on page 12 of the specificdtion as onglnaliy filed. 
Support for dependent claims may be found, among other places, on pages 9, 1 6 
and 17 of the specification as originally filed. Beginning at page 18, worl<ing 
examples illustrate the unexpected and supenor results obtained when utilizing the 
systems of this invention. 



VI. GROUNDS OF THE REJECTtON TO B£ RgVIEWED ON APPEAL 

The issues raised in this appeal are primarily ones of fact and of fhe type normally 
encountered in connection with rejections made under 35 USC §101, 35 USC 
§ l02(q} and 35 USC §103. in pdrtieuidr, the issues are as follows: 

L Would one of ordinary skill in the art, upon reading the claimed Invention In 
view of the specification conclude that body parts are required in the claimed 
invention and that the same requires subject matter inconsistent with 35 USC §101; 
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11 Would on© of ordinary skit! in the art, upon reading Abstract of a 
presentatior) at a skin conference in Hamburg, 2003, specificaliy Fiament et ai., 
and entitled, "Finger Perception Metrology Correlation Between Fn'ction Force and 
Acoustic Enaisslon" firid cidims 1, 3-6, 8-11 and 17-20 anticipated under 35 USC 
§102{a}; and 

II!, Wouid one of ordinary skit! in the art upon reading Abstract of a presentation 
at a $k\n conference in Hamburg, 2003, specificaiiy Fleming, entitled, "Mobile, 
muitimedia computing for improved clinicopathoiogfc correlation in 
dermatopcithoiogy" find claih^s 2 and 7 obvious under 35 USC §103? 
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VM, ARGUMENT 



I Rejection Under 3^ M$C §1Q1 

Appeiiants submit that 35 USC §1 12, paragraph 6 states. In sum, that claims may 
express a means or step for performing a specified function and the claim shail 
be construed to cover the corresponding structure, materidi or acts described in 
the specification. Including any equivalents thereof. 

The independent cidims define an acoustic emission system with a means for 
generating an acoustic emission signa! that picks up, for exanripie, sound or 
vibrations generated by a substrate iike biological tissue or skin. The means for 
generating tiie acoustic emissions signal, therefore, picks up and uses the 
information that results from skin on skin contact. Nowhere have Appellants 
included body parts as a claim limitation. An acoustic emission system is 
daimed. 

in vievv' of the above, Appeiiants submit that the rejection made under 35 USC 
§ 10 1 !s improper and should be withdrawn. 
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\l Rejection Under 35 USC ^ ] 02(ci j 

The Examiner continues to reject elaims 1> 3^6, 8-11 and 17-20 under 35 USC 
§ 102(d) as being anticipated by non-patent Otefalore sObrnissioh: Abstract of a 

presenfotion at a skin conference in Hamburg, 2003, specifically Rament et a!., 
and entitled, "Finger Perception Metroiogy Corfefation Betweert Friction Force 
and Acoustic Emission", (hereinafter, abstract}. 

!n the relection, the Examiner maintains, in summary, that the abstract discloses 
a toctiie acoustic emission measurement and onaiysis apparatus having a 
means for generating, coiiecting, storing and displaying an emission signal. The 
Examiner continues and mentions that the reference discloses a means for 
correiotlhg the emission signal with on attribute of slcln frictiona! forces to 
evaluate appearance of skin characteristics v^here the apparatus Is a tool for 
ciinicai evaiuations suitafoie for use by consumers and cilniGians to study or 
evaluate the effect of the application of cosmetic compositions to assist with 
product selection and that the system is used In air. The Examiner finally notes 
the reference discloses that the system has a medium for indicia. Based on the 



above, the Examiner continues to beiieve that the novelty rejeGtfon ynd^r 35 
USG § I02{a| Is warranted. 

Notwithstanding tiie Examiner's apparent position fo the contrary, ft is tine 
Appellants' position, again , ihat the presentiy claimed invention is patent ably 
distinguishable from the above-described for at least the following reasons. 

Independent claim I, as presented, is directed to an acoustic emission 
measurement system comprising: 

(A) means for generating an acoustic emission signal fronri a body by contacting 
skin on one area of the body with skin on another area of the body to produce 
skin/skin frietlono! forces; 

(8) means for coliecting, storing and displaying said emission signal; 

(C)means for correlating said emission signal with an attribute of said skin; 

wherein said system is used as a cilnlcal tool to evaluate efficacy of cosmetic skin 

cdre ohd/or cieansing products dhd further wherein the acoustic emission signal is 

emitted when skin on one area of the foody slides or rubs on another area of the 

body without motorized support. 
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The invention of elasm 1 is further defined by dependent claims which clairrt 
among otfw things, that the means for displaying the emission signal comprises 
a medium seieeted from the fntemet a camera, palm pilot, mobile phone, 
mobiie cqmerq phone and advertising and promotiona! maferial that can 
include a television, magozihes, brochures, posters, flyers and handouts. 
Additionally, claim I ts further defined by dependent claims v^hlch claim, 
among other things that the system may be used by a consumer, beautician, or 
professional advisors and that the correlating represents attributes of pores, 
v^/rinkles, photoaging or skin texture. Claims 1 7-20 further define claim 1 such 
that the system is suitable for use in an acoustic medium which is air, water or an 
aqueous solufldn and the emission signal Is generated from d hand or finger or a 
second body part. -Appellants, again., wish to point out to the Examiner and 
Board that the present system is superior in that an acoustic emission signal from 
the body is generated by contacting skin-on-skin (please, again, see the 
limitations of the independent claims). Direct application of a probe or device 
onto the body Is hot required and this Is what mokes the present invention 
superior. Abrasive papers and motorized support are not required. 

Independent claim 5 describes a cosmetic product seiection ond/or 
customization system cdmprislng the acoustic emission system of claim 1. The 
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same, again, is further defined by the dependent claims which claim, ariidng 
other things, the type of medium which may be used. 

!n contrast arid as aiready made of record, the abstract reiied on by the 
Examiner is merely direcied to finger perception metroiogy whereby finger 
sliding tests ore performed on various abrasive papers to show a good 
correiation of the co-efficient of friction and the variations of acoustic signals 
fplease see Sec. 19, pages i 68-169 of the abstract). The process set forth in the 
abstract worlds where the hand remains united of a motorized support 
describing with a constant speed of 10 mm S-1 a journey of length 15 mm." 
Again, a prototype of perception metroiogy, therefore, is described to quantify 
the friction and acoustic signals during the sliding of the finger on a surface of 
matenais. The teachings of the abstract cieariY teach away from the presently 
claimed invention which creates emission signals from a body by contacting 
skin-on-skin {please see the limitations of the independent claims). Direct 
application of a device onto the body is not recjulred in the current invention 
but is required in the technology described in the reference. Cieoriy, the 
abstract teaches the use of abrasive papers (Results section) and the need for 
motorized support . Appeliants, again, would appreciate if the Examiner could 
point out where skin-to-skin contact is mentioned in the dbstrdct. Turning to 
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claims 1 7-20, since the cfasms rely on Independent claims requiring skin-on-skin 
fncfional forces, they are not antielpated in view of the abstract of record. The 
presently claimed invention includes skin sildsng or rubbing on sklh and no 
motorized support, Appeitants, agctin, respectfully direct the attention of the 
Examiner and Boord to the "Results" section where the abstract teaches that 
finger sliding tests ore performed on various abrasive papers, and the 
''Conclusion" section of the abstract where it has been reported that there Is 
good correiafion between the force of friction and the acoustic signal 
measured with the finger and an acoustic sensor on the skin, 

in view of this, and again, it Is clear that ail the important and crttica! limitations 
set forth In the presently claimed invention are not found in a single reference, 
namely the abstrQcf, H is also clear the abstract teaches away from the present 
invention. The teachings require a sensor to skin point of contact. Therefore, the 
Appellants, again, request that the novelty rejection be withdrawn and 
rendered moot. 
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^il- Rejection Under 35 USC ^ 1 03 

The Examiner, again, continues to reject claims 2 and 7 under 35 USC §103 as 
being unpatentable over the abstract of record in view of non-patent literature 
submission abstract of a presentation at a skin conference in SHamburg, 2003, 
Fleming "Mobile, n^ultimedio computing tor improved ciinicopathalogic 
correiatSon in dermatopathology (hereinafter, "Fleming"). 

In the refeetfon, the Examiner maintains, in summary, that the abstract and 

Fiemsing teach all of the component parts of the claimed invention, in vievv of 
this, the Examiner continues to beiieve that claims 2 and 7 are appropriately 
rejected under 35 USC § 1 03. 

Notwithstandfng the Examiner's apparent position to the contrary, it Is fhe 
Appellants' position, again, that the presently claimed invention is patentobly 
distlnguishabie from the above-described tor at least the following reasons. 

As already made of record, the present inventions are directed to an acoustic 
emission measurement system and a cosmetic product selection and/or 
customization system that rely on the generation of acoustic emission signals 
from the body by contacting skin en ^he area of the body with $i<!n on another 
area of the body to produce skin/skin frictiona! forces. As already made of 
record, the abstract requires siiding of the finger on various abrasive papers and 
does not reiy on sicin/skin frictiona! forces as set forth in the presentiy claimed 
inventions. In fact, the abstract teaches away from the presently ciaimed 
invention and describes a process utilizing motorized support. Appellants, 
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again, would appreciate if the Examiner wouid show where skin4o-skin contact 
Is taught in the abstract. While the Fleming abstract mentions the use of 
computers running sottwore in dermatopathology laboratories, it does not cure 
the vast deficiencies of the abstract since the combination of references relied 
on by the Examiner, again, does not, even remotely, suggest ways to assess skin 
via skin/sktn frictiona! forces. 

!n view of the above. It Is ciear, again, that al! of the important and criticdi 
ilmitatlons set forth In the preseritiy claimed invention are not found In the 
combination of references relied on by the Examiner. Therefore, Appellants 
request that the obviousness rejection be withdrawn and rendered moot. 

Appeilafits respectfyily suipmit the claimed invention is cJeariy in cdhdltidn for 
aliowance. 
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Vr». CQNCiUSiON 



AppeJiants respectfuiiy request that the Board of Patent Appeals ond 
interferences reverse the Exanrsiner's fina! rejection of claims 1-1 1 and 17-20, 



Respectfuiiy submitted, 



<EdwmdX SquMmu, jr, 

Edward A. Squiliante, Jr. 
Registration Ho. 38,319 
Agent tor Appe!iant(s) 

EAS/pod 
(201|894'2925 
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IX. ClAiMSAPPgNDIX 



1 . (Previously presented) An acoustic emission measurement system comprising; 
(A) means for generating an acousiic emissior-; signoi from a toody by contQcring 

sl<in on one area of the body with skin on anotl-ier area of the body to produce 

skln/skln frictionai forces; 
(8) means tor colieoting, sioring arxt dispiaying said erT-^ission signai; and 
fC)means for correlating said emission signai W\\h an attribute of said sicin; 
wherein said system is used as a cisnica! too! to evaluate efficacy of cosmetic skin 
core and/or cleansing products and further wherein the acoustic emission signal is 
emitted when skin on one area of the body slides or rubs on skin on another area 
of the body without motorized support. 

2. {Original) Thesystern according to claim 1, wherein sqld means for displaying 
said emission sfgnal comprises a medium seiected- frorti the group consisting of 
Internet, camera, palm pilot, mobile phone, mobile camera phone, and 
advertising and promotional material selected from the group consisting of 
television, magazines, brochures, posters, flyers, and hand-outs, 

3. (Prevlousiy presented} The system according to claim 1 , wherein said system is 
suifabie to be used by a consumer, a beautician, a professional adviser, or 
combination thereof to evaluate cosmetic skin care or cleaning products. 

4. {Origlna!) Thesystern according to claim ]. wherein said correlation 
represents attributes of pores, wrinkles, photo aging, or skin texture. 
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5. (Previously presented) A cosmetic pfoduct selection and/or customfzqtion 

system comprising; 

(i) at least one cosn ietic composition for feducing the appearance of at least one 
undesirabie skin attribute; and 

(ti) an acoustic emission system associated with said cosmetic composifion; 

the acoustic emission system having a means for generating an acoustic emission 
signal from a body by contacting skin on one area of the body with skin on 
another area of the body to produce skin/sicin frictiona! forces, and a means for 
evaluating current appearance of skin attributes or progress in reduelng the 
appearance of said undesirabie attributes with the use of said cosmetic 
composition, the acoustic emission signal is emitted when skin on one area of the 
body slides or rubs on skin on another area of the body without motorized support. 

6. (Previousiy presented) The system according to claim 5, wherein said acoustic 
emission system comprises a medium for indicia of at ieast two different skin 
attributes, thereby allowing consumers or clinicians to distinguish skin attributes 
resulting from application and/or wash-oft of a cosmetic product. 

7. (Previously presented) The system according to claim 5, wherein the system 
further comprises a means for displaying the emission signai which comprises d 
medium selected from the group consisting of Internet, camerd, pdim pilot, 
mobile phone and advertising material 

8. (Previousiy presented) The system according to claim 5, whereby said system 
is suitable to facilitate adherence by a consumer to a product usage regimen 
on the basis of said skin attributes. 
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9. (Prevlousiy presented} The system according to ciaim 5, wherein said acoustic 
emission measurement system is suitable to be piaced alongside a container 
holding the cosmetic composition. 

1 0. (Previously presented} The system according to claim 5, whereby said system 
is sultabte to facilitate cosmetic product selection on the basis of said sl<in 
attributes. 

1 1 . {Previously presented) The cosmetic system according to claim 5, wherein 
said skin attributes ore selected from the group consisting of pores, wrinkles, 
photo aging, or skin texture. 

12-16 (cancelled) 

1 7, (Previously presented) The system according to claim 1 wherein the system is 
suitable for use in an acoustic medium which is alf/ water or an aqueous 
solution- 
is. (Previously presented) The system according to claim 1 wherein the acoustic 
emission signal is generated from a hand or finger and a second body part, 

1 9. (Previously presented) The system according to claim 5 wherein the acoustic 
emission system is suitable for use in an acoustic medium which is air, water or 
on aqueous soiution. 
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20. (Previousiy presented) The system accofdihg to cidim 5 wherein the acoustic 
emission signal is generated from a hand or finger and a second body part. 
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X. EVIDENCE APPENDIX 

No evidence pursuant fo §§ 1 .130, 1 ^I 31 and/or 1 J 32 Is submitted herewith. 
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XL REIATED PRQGEEDiNGS APPENDIX 



No decisions rendered by a Court or the Board have been mode: therefore, no 
such decisions are submitted herewith. 
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